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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
Docket No. 74-2538 


HYMAN RADZANOWER, 

Plaintiff-Appellant, 
-against- 

THE FIRST NATIONAL BANK OF BOSTON, 
Defendant-Appellee. 


BRIEF FOR DEFENDANT-APPELLEE 


PRELIMINARY STATEMENT 

This brief is submitted by defendant-appellee 
("defendant") The First National Bank of Boston (the 
"Bank"), in answer to the brief filed by plaintiff-appellant 
("plaintiff") Hyman Radzanower, in support of his appeal 
from an Order, dated October 21, 1974, of the United States 
District Court for the Southern District of New York dis¬ 
missing his action against the Bank. This Order was set 
forth in an Endorsement of the District Court (Hon. Lloyd F. 





MacMahon), filed October 21, 197H, granting defendant's 
motion, pursuant to Fed. R. Civ. P. 12(b)(2) and (3) to 
dismiss this action on the ground of improper venue (A-56).* 

Issue Presented 

Did the Bank, which is established in Boston, 
Massachusetts, waive the venue provisions of section 9^ 
of the National Bank Act by qualifying to engage in limited 
fiduciary activities in New York State? 

Statutes Involved 

The statutes Involved In this appeal are set forth 
in an Appendix hereto. 

Statement of the Case 
Nature of This Action 

This is an alleged class action in which Juris¬ 
diction is purportedly based upon the Securities Exchange 
Act of 193^, 15 U.S.C. § 78a, et se£. (the "Exchange Act") 
and upon the principles of pendent Jurisdiction. 

The complaint purports to assert claims against 
Teleprompter Corporation ("Teleprompter"), an issuer of 

• References prefixed "A" are to the Joint Appendix. 





common stock traded on the New York Stock Exchange and 
registered pursuant to section 12 of the Exchange Act; 
Touche, Ross & Co., Teleprompter's independent auditors; 
twenty-two individuals who are or were officers and/or 
directors of Teleprompter; and the Bank, as agent bank 
for a $150 million Revolving Credit and Term Loan, dated 
as of April 26, 1973. 

Plaintiff challenges the accuracy of various 
press releases, reports and financial statements issued by 
Teleprompter during 1973. It is alleged that each of the 
defendants "aided and abetted Teleprompter and the other 
defendants and/or Joined and participated in one continuous 
course of conduct and plan of action" (A-25, 1 35), and 
failed adequately to disclose information with respect to 
certain financial difficulties allegedly being experienced 
by Teleprompter. Specifically, it is alleged that the Bank, 
as a lender to Teleprompter, had "fiduciary obligations to 
the investing public" to notify the Securities and Exchange 
Commission, the New York Stock Exchange, and the public 
generally of any financial difficulties Teleprompter al¬ 
legedly might have experienced which had come to the atten¬ 
tion of the Bank (A-26, 1 37). 

Proceedings Below 

The only proceedings in this action have been the 
filing and service of the complaint, and the filing of the 
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Bank's motion for an order dismissing the action as to 
it on the ground that venue in the Southern District of 
New fork is improper because, under section 9^ of the 
National Bank Act (12 U.S.C. § 9 1 *), an action against the 
Bank can be maintained only in the District of Massachusetts. 
This motion was heard before Honorable Lloyd P. MacMahon, 
and on October 21, 197^ Judge MacMahon filed an Endorsement 
granting the Bank's motion. 

Statement of Facts 

The Bank is a national banking association 
organized and existing under the laws of the United States. 
See 12 U.S.C. §§ 12-78 (1970). Section 9** of the National 
Bank Act requires that an action against the Bank be brought 
in the district court for the United States in which the 
Bank is established. 

As shown by the affidavit of Philip A. Shaver, 
sworn to August 9, 197^, and the Exhibits thereto (A31- 1 *!), 
the Bank is established in the City of Boston, State of 
Massachusetts. The Bank maintains no office, facility, 
place of business or agent in the State of New York. Be¬ 
cause the Bank is "established" in Boston, Massachusetts, 
this action can be maintained properly against it only in 
the District of Massachusetts. 
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On January 15, 1971, the Bank, as a foreign bank, 
qualified pursuant to section 131(3) of the New York Banking 
Law to perform certain limited fiduciary activities In New 
York with respect to the administration of trusts and es¬ 
tates. As required by section 131(3), the Bank filed with 
the Superintendent of Banks of the State of New York a Power 
of Attorney, dated January 15, 1971, which designated the 
Superintendent of Banks as the Bank's agent In New York upon 
whom process could be served In any action affecting or re¬ 
lating to an estate, trust or fund held by the Bank or rep¬ 
resented by It. (A-47).* As expressly provided by section 
131(3), this designation permitted the Bank to engage only 
In certain limited and specified fiduciary activities In 
New York. 

ARGUMENT 

I. THE CERTIFICATE FILED BY THE BANK 
WITH THE SUPERINTENDENi OF BANKS, 

PURSUANT TO SECTION 131(3) OF THE 
BANKING LAW, DID NOT CONSTITUTE A 
WAIVER OF THE VENUE PROVISIONS OF 
SECTION 94 OF THE NATIONAL BANK ACT . 

It Is not disputed by plaintiff that venue In 
this action with respect to the Bank Is determined by sec¬ 
tion 94 of the National Bank Act. A national bank may 
waive the protection conferred by section 94, either by 

'‘The Power of Attorney filed by the Bank with the Super¬ 
intendent of Banks Is set forth In full at A-47. 
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ft 

an express waiver or by a failure to assert the privilege 
ft when such a bank Is sued outside the district In which it 

is established. Michigan National Bank v. Robertson, 372 
U.S. 591 (1963); First Charlotte National Bank v . Morgan, 

• 131 U.S. l4l (1889)• 

The Qualification of the Bank to perform cer¬ 
tain limited fiduciary duties in connection with trusts 

• and estates pursuant to section 131(3) of the hew York 
banking Law is not a waiver of the venue provisions of 
section 94 of the National Bank Act and a consent by the 

• ' Bank to suit in New York State with respect to any and 

all matters arising out of its general commercial banking 
business conducted in Boston. See Buffum v. Chase Nationa l 

• Bank, 192 F.2d 58 (7th Cir. 1951), cert, denied, 3^2 U.S. 

9M (1952) i Tuthlll v. George S. May Internation al Co., 235 
N . Y .S.2d 317, 320 (Sup. Ct. Suffolk Co. 1967), aff^d, 296 

• N.Y.S.2d 1021 (1968). 

The only issue raised by this appeal is whether 

the Bank, in complying with the provisions of section 131(3), 

• waived the venue provisions of section 94. Plaintiff s 
sole and extremely formalistic claim is that the Bank ex¬ 
pressly waived its right to be sued only in the District 

• of Massachusetts because the Power of Attorney filed by 
the bank did not duplicate precisely the language contained 
in section 131(3) of the New York Banking Law. 
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Plaintiff argues that the apparent failure of 


the Power of attorney filed by the Bank to duplicate pre¬ 
cisely the language contained in section 131(3) itself 
constitutes a waiver of the venue provisions of section 
9^ of the National Bank Act. This argument must fail be¬ 
cause no requisite intent to waive this venue right can 
be implied from the language contained in the Power of 
Attorney filed by the Bank. The Bank has not voluntarily 
and knowingly relinquished its right to be sued in the 
District of Massachusetts except as to those activities 
which are within the scooe of section 131(3). Plaintiff 
has clearly misconstrued the language contained in the 
documents transmitted by the Bank to the Superintendent 
of Banks and has ignored the specific purpose for filing 
such documents. 

By the express terms of section 131(3), the 
designation of the Superintendent of Banks to receive 
service of process on behalf of the Bank is limited, ^he 
Bank only qualified to conduct limited fiduciarv activities 
in New York, and consented to suit here only with respect 
to transactions arising from these limited activities. 

It is clear from the Power of Attornev that it 
was filed "in conformity with section 131(3) of the New 
York Banking Law." (A-^7). Moreover, the transmittal 
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letter forwarding the Power of Attorney to the Legal 
Division of the State of New York Banking Department 
plainly states that it was filed as required bv sec¬ 
tion 131(3)(A-45). Judge M acMahon found the Power of 
Attorney "specifically evidences an intent to comply 
with § 131(c) [ sic ] of the New York Banking Law." 

The scope of the Power of Attorney is not any 
broader than the Bank's authorization to do business in 
this State, i^e., to conduct limited fiduciary activi ¬ 
ties in New York. It is neither an unlimited Qualifi¬ 
cation to transact business in New York State nor an 
unlimited designation of the Superintendent of Banks 
as agent upon whom process may be served.* It is limited 
in scope and relates only to the Bank's fiduciary acti- 
ities In New York State. The designation contained in 
the Power of Attorney of the Superintendent of Banks as 
the person upon whom service may be made must be read 


* Plaintiff is unrealistic in seeking to construe the 
Power of Attorney to be an unlimited designation of 
the Superintendent of Banks as agent upon vrhom proc¬ 
ess may be served. Section 200 of the New York Bank¬ 
ing Law specifically exempts national banks from de¬ 
signating the Sunerlntendent of Banks as agent for the 
service of process in connection with any commercial 
activities conducted in New York. Thus, it is evident 
that the Bank did not Intend for its designation of 
the Superintendent of Banks to be unlimited. 
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in pari materia with the other provisions of the Power 
of Attorney and the purpose for which such designation 
was made. 

As found by Judge MacMahon, the fact that the 
Power of Attorney may be "broad" does not negate an in¬ 
tent to comply only with the provisions of section 131(3) - 
Importantly, the Power of Attorney, as filed by the Bank, 
is not "... manifestly consistent with and indicative 
of an intent ti elinquish voluntarily a particular 
right . . Buffum v. Chase National Bank , supra . 

The Power of Attorney was filed in compliance with sec¬ 
tion 131(3) and is consistent with an intent to qualify 
to conduct limited fiduciary activities in New York. 

The scope of the Power of Attorney and the effect of 
filing it are clear and unmistakable. 


* Plaintiff suggests that a hearing may be necessary to 
determine if the Bank conducted any activities since 
January 15, 1971 in New York State that might establish 
an intent to relinquish the venue provisions of section 
94. This suggestion is inappropriate and untimely. 
Plaintiff never requested such relief in the District 
Court. Furthermore, the record is bare of, and plain¬ 
tiff cannot point to any activity engaged in by the 
Bank that manifests an intent to waive its clear right 
to be sued only in the District of Massachusetts. Plain 
tiff's suggestion must be rejected. 
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Conclusion 

For the foregoing reasons, the Order of the 
District Cos. rt dismissing this action against The First 
National Bank of Boston should be affirmed. 

Dated: New York, New York 
February 2*4, 1975 


Respectfully submitted, 

DEBEVOISE, PLIMPTON, LYONS & GATES 
Attorneys for Defendant-Appellee 
The First National Bank of Boston 
299 Park Avenue 
New York, New York 10017 
(212) 752-64400 


Samuel E. Gates 
Richard I. J/anvey 
Of Counsel 
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APPENDIX 


New York Banking Law section 131 ( 3 ) provides: 

) ^ 3. Except as otherwise provided in article 

rive of this chapter,3 no corporation other than a 
trust company shall have or exercise in this state 
the power of receiving deposits of money, securi¬ 
ties or other personal property from any person or 
corporation in trust, or have or exercise in this 
I state any of the powers specified in section one 

hundred of this article, or have or maintain an of¬ 
fice in this state for the transaction of, or trans¬ 
act, directly or indirectly, any such or similar 
business, except that a federal reserve bank may 
exercise the powers conferred by subdivision one of 
( such section if authorized so to do by the laws of 

the United States and any domestic corporation le¬ 
gally exercising any of the powers conferred by such 
subdivision at the time this act takes effect may 
continue to exercise such powers, and a foreign bank¬ 
ing corporation or trust company incorporated under 
1 the laws of another state, which by the law of the 

state of its incorporation may act as trustee, guard¬ 
ian, executor, administrator, or in any other fidu¬ 
ciary capacity under any last will and testament or 
codicil thereto or other testamentary writing or un¬ 
der any deed of trust inter vivos or other written 
instrument establishing a trust, or by the appoint¬ 
ment of any court of said state, may act in this 
state in any such fiduciary capacity, provided simi¬ 
lar domestic corporations which have the power under 
the law of this state to act herein in any such fidu¬ 
ciary capacity, are permitted to act in like fidu¬ 
ciary capacity in the state where such foreign cor¬ 
poration has its domicile, provided that if such for¬ 
eign corporation proposes to act in any fiduciary ca¬ 
pacity in this state and to do so is required to file 
its qualification in the surrogate's court of this 
state, it shall file in the office of the clerk of 
the surrogate's court of the county in which applica¬ 
tion for such appointment is pending (a) a duly exe¬ 
cuted instrument in writing, by its terms of indefi¬ 
nite duration and irrevocable, appointing such clerk 
and his successors its true and lawful attorney, upon 
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whom all process in any action or proceeding against 
such fiduciary, affecting or relating to the estate, 
trust or fund represented or held by such fiduciary 
or the acts or defaults of such corporation In refer¬ 
ence to such estate, trust or fund may be served with 
the same force and effect as if it were a domestic 
corporation and had been lawfully served with process 
within the state, and (b) a copy of its charter cer¬ 
tified by its secretary under its corporate seal, to¬ 
gether with the post office address of its principal 
office; provided further that if such foreign corpor¬ 
ation proposes to act in any other fiduciary capacity 
in the state, it shall file in the office of the su¬ 
perintendent (a) a duly executed instrument in writ¬ 
ing, by its terms of indefinite duration and irrevoc¬ 
able, appointing the superintendent and his succes¬ 
sors its true and lawful attorney, upon whom all 
process in any action or proceeding against [such fi¬ 
duciary affecting or relating to the estate, trust or 
fund held or represented by such fiduciary or the 
acts or defaults of such corporation in reference to 
such estate, trust or fund] may be served with the 
same force and effect as if it were a domestic cor¬ 
poration and had been lawfully served with process 
within the state, (b) a written certificate of desig¬ 
nation, which may be changed from time to time there¬ 
after by the filing of a new certificate of designa¬ 
tion, specifying the name and address of the officer, 
agent, or other person to whom such process shall be 
forwarded by the superintendent, and (c) a copy of 
its charter certified by its secretary under its cor¬ 
porate seal, together with the post office address of 
its principal office. (Citations omitted) 


Section 94, of the National Banking Act, (12 
U.S.C. § 9*0 provides: 

Actions and proceedings against any association 
under this chapter may be had in any district or 
Territorial court of the United States held within 
the district in which such association may be estab¬ 
lished, or in any State, county, or municipal court 
in the county or city in which said association is 
located having Jurisdiction in similar cases. 





